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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GeraLD €. MANN
AYTORNEY GQENERAL

Honoradle 8. J. Isasoks, Chairman
Committes on Judieclary antd Uniform State Laws
Austin, Texas

Dear Mr. Isaseks: Opinion Ne. 0-5040
Re: Constitutienslisy of\ ®, B.
Ko, 359, A8%A Legislpzture,

Regular Sesdid

¥e deg to acknowledge rstelpt of your rejues) for
an opinion of this department wifth respest to the titu-
tionality eof the abdove-captionst Hot '

° .

Section 1 of the ¥i}1 ro)lowst
njifter the is : sy of an un-
satisfied exesutioy adeinst the property of

the judgment or pf . 1 dedtors
in the sane Judgmes 2 Ag in

suek case of it ' person,
firm, party, or derpora cipal eor

otherwise, or the federal or state govera-
nent or aubdividion or/agesscy thereof
- a¢ 3t éedtor, or 1is
intebted to
1 although the
184 from time tO time
ble, whioh, togeth-
by sueh dedtior
‘ , Shall sxsceed the
pery) 80 exempt b{ilaw, then susch

g:rlon. ety or corporstien, or any meme
r the of the federal or state auditer
or an officer of such mumieipal sor-

porations, or felarsl or state subdivisions eor
ageneies, shall be required to appear and ans-.
wor §3 said Judgment suit eomesraing suseh prop-
oTty or indedtedness ian the respest aforemen-
tioned] previded sueh third parties shall not

be required to appear goroonall in court, dut
interrogatories shall be trensmitted dy ordinary
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mail or otherwise $0 the person required %o
answer the sane by the justios of the pease
or slerk ¢f the eours, and on reoeipt of such
interrogatories, sush person shall make swora
ARswWer 0 sueh lntorro tories and retura the
same to said clerk or Justice of the peade
std suek court or justice of the peace shall
have full poewer ¢0 ¢tmpel answers thereto,"

Section 2 provides;

*yhen an exesutien against the property of
the Judgment dedtor, or any of seversl dsbdtors
in the same ungnon{; is veturned unsatisfied
in whole or in part, or if the plaintiff or
other persoa 4in plaintltt'l behalf, after the
issuance of an execution agafnst froporty,
shall make and f£ile an affidavit in such case
with the olerk of the eourt or justioce of the
peace, t0 the #ffect that the Jjudgment dedtor
has prorrt{ inocome, earaings; or profits,
desoriving ﬁo same, whioch oai& debtor unjust-
1y refuses to ag:ly toward the satisfaction of
the !n:g-cnt, the Juldgment ereditor shall de
entitled to have 8 subpoens issusd qut of the
sase whereia suoh judgment arose, dy the clerk
of she eourt or justiee of the peace, during
any teXm or vacation, requiring the 3udgnnnt
dedbior, under pemalty of sontempt of court as
in other eases, t° appear defors the judge of
suoh sourt or Justice of ths peace at a tine
to be specified therein and make aworn answer
eonc ng the nature and extent of his prop-
erty, fnoome, earnings or profits."

The easence of the dill i» that 1t authorires &
prooseding in the nature of discovery, and is not an at-
tempt to chazge or mediry the oconstitutional or statutory
provisions exempting current wages for personal service.
on th:teontrlty. {¢t purports te affec¢t only mon-exempt
propersy. .

. We have exanined the bill to determine whether
:rb:ot it i3 opda to the invalidity of imprisoning one for
ebt, :



*"Upon & hearing of suoh procesdings
supplementary to execution the Jjuldge of the
oourt or Jjustioe of the peace may order the
Judgment dedtor to apply a opexrty, in-
come, earaings, or prot{tn‘{og:nglng o him,
not exempt from executien, to the satisfaote
tion of the znacnont and may fordid the Judg-

mant dadtor to tranafer otherwisze any of his
property or ochoses in astion to the extent
sane shall mot de exempt and order that the
indsnnnt or execution shall de a conti{nuing

ien thereon from the dste such order is
nade against the judgment debior; and said

udge or Justice of the peace shall have

ull power to enforoe all orders ani decrees
fnthe premises under foreslosuxe or other=-
wise, or at any suel hearing proceedings may
be had, when appropriate, for the applica-
tion of such progott{ or choses in acotion
toward the satisfection of the Judgment as
provided upon return of an execution.®

The ¥ill oontemplates that upon a hearing the
gourt may order the Judgment dedtor to apply any property
in his hands, Bot exenpt from execution, to the satisfact-
tion of the Jjulgmeat. This would, of course, inolude money.
It 1s to be notieed that partioular seotion does not visit
the Denalties of comtempt for a refusal to make such apphi-
cation; dut whether so or not, as an incidental power, the
eourt would be suthoriszed by the terms of the Aot to en-
forcs his orders Shrough sontempt prossedings. In any
event, however, where non-exempt proporty.ntnoluding money,
in the polaosllon of the defendant has baeén drought under
the ¢ontPol of the courtd iam the manner contemplated dy the
bill, after a hearing in orderly process, the court would
be within the terms of the »ill, and the bill {tselr, we
think, would be within congtitutional limitstions, snd the
sourt might order its delivery to the judgment ecreditor,
i1f the impounded property ocoasisted of money, or !f it oomn~-

sistsd of other projerty, could order the same s0l4 as upon

execution, and the proo“do applied to the payment of the
Judgment, - :

o - Sueh & proceeding would be no desis for the oon-
tention that the Judgment dedtor, upon being fined for con-
tempt in &isodbeying the order, would de imprisoned Pyrdedt,
The authorities abundantly support this conclusion., See:
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W¥ilson v, Columdia Casualty Co,, 160
N, B. 9063

irafte v, Pelfus, 168 Atl, 753;
oeks v, State, 98 8. ¥, $78;

saith v, 8mith, 93 Atl, 890}

Murphy v. Renson, 281 8, W, 135;

Roberts v, Btoner, 18 Mo, 481,

Perry v. Pernet, ¥4 N, B, 609;

In re: Harrington's TFstats, 1 Paec,

(2) 8503

Samel v, Dodd, 142 Yed, 683

Jerfries v. laurie, 27 Yed, 1083

18 C. 7, 8. p. 594, Sub-title "Conteapt,*®

‘ The legsl ¢onception in such a situation is that
the oommitment for eontempt is not & commitment for nonm-
payment of the dedt, but on the other hand, is the exércise
of & necessarily incfdentsl powexr to enforce the valid or-
ders by the court ror delivexy of funds or prcperty in sc-
cordapce with the order of the court upon s hearing.

Keither is th: i1l wanting in due process. It 1is
true the bill in Seoction 3 authorized the court, upon a hear-
ing of aay such proceeding suprlementary to exesution, to
order the éudgnont dedtor to cyzly any property oot exempt
from exesution to the satisfaction of the Judgnent, But it
is to de seen that this is only dons after a hearing, and a
hearing necessarily implies a legal hearing, ene of whiek
;llhin::rostod parties are to have noties and opportunity te

¢ heard,

i The feotion further authorizes the Jjudge or justioe
6f the peace at such hearing to snforce all orders and deorees
in the premises under foreclosure or otherwise, dut this would
not be ocnstrued to give to the Jjustioce of the Leace, for in-
stance, jurisdiction to foreoloss a lier upor property of
which it would ot'erwise mot hgve jurisdiotion, because the
prooeeding there contemplated £s o forsolosure of the lien
arising rrom the axeoution directing its sale v _in ordinary
cases of 1:1{ of the writ issued upon ursatisfied jJudgaments,
The sourts will not adopt a construotion of en aot that would
destroy the aot, dbut on the contrary, would be quiek to sdopt
; oo:utruction that would save the got -~ that 1s, meke it of-
eotive,

There is sonsideradle ambiguity im Seotion ¢ of the
bi1l, - It is indefinite and very difficult of understanding,
It 48 possibly open to the vice that there is no lehal basis
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for the olassification of exemptions there made, But doudt
alone is not sufficient te strike down a legislative act,
it must be clear -- deyond g ressonable doudt ~- that the
act is in violation of the Constitution te authorize a
court to condean it, -The seetion might de 2ald to bde voild
for indefiniteness, dut this would not b a eonstitutional
vice, since en indefinite or meaningless ast is & mullity,
Even thoufh the seotion of exemptions should de stricken
for constitutionsl ianvalidity, under the lopnrabilitz clause
o{ the »ill, that section slone would fall, end not $he en-
tire act, .

The luggoltton has been made to us that the »ill
is unoonstitutional in suthorizing a proceeding against the
Federal or State Government, or its ents, and our atten-
tion has been called to Buchanan v, Alsxander, (U.s.) 11
Law ¢4, 837, But this cace affords no support for that sug-
gostion, :

That case 414 not consider any oonstitutional in-
validity in the statute or proceeding involved, dut on the
contrary, merely held that funds iz the hands of a govern-
mental agent did not constitute :roporty of the Judgment
debtor, nor a dedt owing to him by sueh agent, under a
statute similar to the ®ill defore us. The court said:

*The funds of the Government are specifiocal-
ly appropriated to eertain National objects, ond
if suoh appropriations may de diverted and de-
feated by state process or otherwise, the funo-
tions of the Government may be suspended, So
long as money remains in the hands of a dishurs~
ing officer, it is as mugh the money of the United
States as 1 1t had not been drawn froa the treas-
ury. Until pafd over d»y the agent eof the Govern-
ment to the person entitled to it, the funds can
not, in any legal sense, e oonsi&ortd s part of
his off:otl. The purser is not the debtor of the
seamen, _

The same ruling would no doubt be made under the
present bill, if it were a law, and the Government or its
agent was sought to be held, under its provisions,
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%e are not prepared to hold that M, B, 359
is elearly forbvidden dy any eonstitutions]l provision,

Vory truly yours

ATTORNEY GENERAL OF TEIAS
APPROVED MAR 81, 1943

grover Sesllers By .

FIRST AS8SISTANT ATTORNEY GENRRAL . Ocie Speer
Assistant
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AFPPROVED OPINION COMNMITTER :
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